
 

A Dozen Important Employment Law 
Considerations for In-House Counsel 
By Joel J. Greenwald
 
 In my practice—advising and representing management in labor and employment law matters—I’ve seen a -lot of 
“unnecessary” litigation. It’s unnecessary because it could have been avoided—or at least mitigated—had the company made 
fairly simple changes to its employment practices and agreements. As in-house counsel you have a multitude of issues on your 
plate already. Corporate transactions are under closer scrutiny than ever. But it makes sense to add employment practices to 
your list of areas to monitor and review because this is one where lawsuits can potentially be avoided. The ROT for your time 
spent in heading off claims and lawsuits before they arise, or in setting the stage for defenses against lawsuits that do occur, is 
enormous. 
 

Here are a dozen important employment law considerations for in-house counsel. 
 
Exercise Caution When FMLA Leave Is Over, and the Employee Still Needs Medical 
Leave 

Under the Family and Medical Leave Act (“FMLA”), covered employers must provide up to twelve weeks of unpaid 
leave to qualifying employees due to their own serious medical issues. Life, however, is rarely “neat”— there is a good 
chance that an employee may need further leave after he or she uses up the requisite twelve weeks. 
 

Don’t rush to terminate the employee just because he or she can’t yet return to work, or because the employee can return 
part-time, or needs intermittent time off for continuing medical treatment. If the employee’s condition would constitute a 
disability under applicable law, the employer may need to provide further leave as a reasonable accommodation. If you don’t 
provide the reasonable accommodation, or if you terminate employment or take other adverse employment action because of 
the employee’s need for leave, you may be violating anti-discrimination laws. 
 

It’s also vital to look to state disability law as well as federal. States promulgate their own laws regarding disabled 
employees and leave, which could provide more generous leave or be more protective of the employee than federal law. In 
fact, as a general matter—a/ways look at state (and sometimes city) law as well as federal regarding any employment or labor 
law issue. 
 
Store Signed Employment Agreements in a Multitude of Places 

Written employment agreements, such as non-competition or confidentiality agreements, are vital. In the 
event of a dispute with a current or former employee, the agreement can often be the difference between prevailing or not. 
 

Of course, it doesn’t matter what an agreement’s terms are if you can’t locate the signed agreement when needed. Not 
only does critical paperwork seem to have a proclivity to get lost at the least opportune moments, but employment 
agreements may be targeted by unscrupulous employees for theft or modification. 

Just as you back up critical computer data or files, you need to “back up” employment agreements. In addition to 
scanning the signed agreements onto the company’s computer system, multiple copies should be kept in secure locations, 
such as in counsel’s office as well as in the HR department and also in the office of a manager with a legitimate need for the 
contract. By avoiding the possibility of the “loss”—whether accidental or not—at a critical time, you make sure that your 
company can take advantage of the contract’s bargained-for terms. 



 
 
 
 
Watch Your Subcontractor’s Labor Practices... Because You May Incur Joint Employer 
Liability for Their Wage and Hour Failures 

 
Even experienced counsel may believe that a contractor relationship insulates their company from liability arising from 

their subcontractors’ employment practices. However, it’s not nearly that cut-and-dried. In employment law, agencies and 
courts look past the relationship’s formal structure to how it actually played out in the real world, to determine which 
companies may be an individual’s employer and thus responsible for his or her compensation. 
 

For example, the Second Circuit, in Zheng v. Liberty Apparel Company, Inc.’ concluded that it was possible for a 
garment manufacturer which subcontracted out part of the manufacturing process to be a “joint employer” of its 
subcontractors’ employees. There, the subcontractors were separate legal entities, with separate ownership, and had executed 
contractor agreements with the manufacturer. However, the manufacturer exercised control over the subcontractors’ workers 
by sending its own staff to inspect and supervise the manufacturing process. Thus, the manufacturer was found to be a joint 
employer of the subcontractors’ employees and thus liable for any labor law violations committed by its subcontractors—
such as a failure to pay overtime wages. 
 

In this arena, contracts and agreements are probative but not dispositive. It’s vital to both make sure that 
any contractor-subcontractor relationship is sufficiently arm’s length to support the subcontractor characterization. However, 
it’s impossible to rule out 100% that you might be found to have a joint-employer relationship in the event of an employee 
lawsuit. Therefore, it is a good practice to ensure that your subcontractors obey the law and employ appropriate labor 
practices. 
 
Preserve Computer Hard Drives Whenever a Problem Employee Leaves 

Employees’ computers are often the best source of evidence for what they have been doing when they were supposed to 
be working. The hard drive contains not only all the files, both personal and professional, that an employee saved, but also 
“temporary” Internet files that can evidence browsing behavior. Back-up copies of emails and other electronic 
communications, even files that the employee thought had been deleted, can also be restored. 
 

“Deleting” files does not actually “delete” them— it just removes the file’s address so it can’t be readily found. It’s 
analogous to removing the file tab, with the folder name on it, from a hanging folder and dropping the folder into some non-
obvious location in your office. That makes it difficult to find, but not impossible. Just as a dedicated search could turn up 
that folder, so can “deleted” files be retrieved from a computer unless the hard drive was overwritten to military erasure 
standards. 
 

If an employee was a problem, you may need evidence for litigation later—either (a) for defensive litigation, if sued by 
the employee or by someone the employee injured, or (b) in the event you elect to sue the employee, such as for 
misappropriation of confidential information. Preserving the hard drive upon an employee’s termination affords the 
opportunity to see if the employee had work files he or she should not have had, had inappropriate images or other content on 
the company’s computer, or sent inappropriate messages or data to competitors. 
 
Know How and When to Use the Police with Regard to Employee Theft Issues 

Theft—including theft of intellectual property—is of course a crime as well as a civil tort. However, while it might seem 
straightforward to involve the police when a criminal act has been committed, there are two important considerations to bear 
in mind. 
 

First, if you’re going to report the employee to the police, then do so. Under no circumstances, however, should you 
threaten an employee with filing criminal charges “unless” he or she takes some action such as return the stolen item(s), 
identify coconspirators, etc. If you do this, you may be committing extortion or black- 
mail and incurring your own criminal liability It also may be against the law to use the threat of criminal charges in these 
circumstances. 
 

Second, under your business’s insurance policy, you may be required to report theft to the police if you’re going to make 
an insurance claim. If you fail to do so, the insurance may not cover. As soon as you suspect a crime, you should review your 
policies to see whether you are covered for this act, to what extent, and what actions you need to take to preserve your 
coverage. 
 
 



 
 
 
Make Sure New Employees Verify That They Are Not Bringing Any Trade Secrets with 
Them, and Also Verify Whether They Have Non-Competition (or Non-Solicitation) 
Agreements in Force 

 
Many employees are hired from the competition, either deliberately—to weaken the competition and take advantage of 

their talent—or simply because that’s where you find experienced personnel. This, though, creates two risks: 
 

• Has the employee brought any trade secrets or other confidential information? If so, and if it’s used on behalf of your 
company, you could find yourself complicit in theft of trade secrets and subject to lawsuits for monetary damages 
and/or injunctive relief. 

 
• Is the employee subject to a non-competition or non-solicitation agreement? If so, your company could be subject to 

monetary damages for the employee’s breach of agreement, and the former employer could sue to enforce the 
agreement and obtain an injunction requiring you to fire the new hire, depriving you of that employee’s services, 
indirectly costing you money (e.g., time and money spent on recruitment and training), and also disrupting your 
projects or operations. 

 
Before new hires start, have them execute an agreement stating that they will not use any trade secrets, know-how, or 

confidential information from prior employers and also that they are not subject to any non-competition or non-solicitation 
agreements. This will do several things: 
 

1. Put the employee on notice to not use any former employers’ trade secrets; 
 

2. Get you the information you need to make an informed decision as to whether to hire the applicant (e.g., if you find 
out there is a non-competition agreement, you can review it and decide whether to go ahead with the hiring); 

 
3. Help insulate you from liability by showing that you took reasonable precautions and neither intentionally nor even 

negligently trespassed on another’s trade secrets; and 4. Give you grounds to sue the employee, if he or she 
causes you monetary losses in this fashion. 

 
Don’t Punish People by Taking Away Wages Owed 

Employees work for pay. It’s tempting to punish them for poor performance or for actions which cost the company 
money by taking away their wages. 
 

However, doing so is a violation of labor law. While there are many things that an employer can do to punish an 
employee for work-related issues—e.g., termination, suspension, demotion, or a forward-looking reduction in pay—
employees must be paid for all work actually performed to date. Failure to do so may violate various statutes, such as, for 
example, § 193 of New York State’s Labor Law, which only allows paycheck deductions for certain specifically defined 
reasons, other than taxes, (such as for health insurance premiums), when authorized in advance in writing. 
 

Many employers make the wrong choice and withhold a final paycheck—or set the amount off against the value of 
property that has not yet been returned. Paychecks must be paid on a regular basis. Failure to do so opens you up to legal 
action. 
 

You can never legally punish an employee by taking away wages already earned. Nor can wages be deducted in New 
York for damaged goods or company property that is not returned. 
 
Make Sure You Have Written Commission Agreements with Your Salespeople 

 
As any experienced attorney knows, many contractual disputes arise out of nothing more than differing recollections of 

the terms of an oral or not-well-documented agreement. Setting forth all terms with specificity, in writing, in advance, is 
arguably the simplest and yet most powerful action most counsel can take to avoid later litigation. 
 

This is doubly true for commission agreements. In many states—New York being one—in the event of a commission 
dispute, the courts will defer to the employee’s position or recollection of the terms if there is no written agreement or an 
ambiguous one. Given this presumption, it’s imperative for employers to protect themselves against later disputes by setting 
down all the terms of the agreement in writing, as precisely as possible. 
 



 
 
This includes the situation of giving salespersons some additional “kicker” or incentive. It’s fine to encourage a 

salesperson to sell harder by offering something extra—but make sure that the specifics of what has to be done to earn it is 
spelled out. Address how commissions are paid when employment is terminated. 

 
Do not assume any term is obvious or can go unsaid. For example, it may be common practice to debit commissions for 

returns and bad debts—but “common practice” may not be enough to rely on, if the salesperson disputes a deduction. If the 
agreement specifies that there will be charge backs in the event of unconsummated or uncollected sales, the salesperson will 
be hard-pressed to dispute the deduction later. 
 
Managers Have to Be Trained How to Handle Internal Complaints 

 
Your company’s managers are your first line of defense when it comes to employee complaints, including discrimination 

and harassment complaints. If they are not trained in how to respond to these complaints, then there is every chance that they 
will make the situation worse, either by not responding or by responding inappropriately. 
 

There’s no way to eliminate your company’s managers from the complaint process. First, as a practical matter, they are 
often the ones that employees turn to when there is a problem or issue. An employee is more likely to go to his or her 
supervisor (assuming the supervisor is not the problem) than to in-house counsel or a designated senior executive. 
 

Second, a well-designed discrimination or harassment policy must have multiple avenues of complaint. One of those 
avenues should be your company’s managers. 
 

For that reason, no matter how well you and your staff (or HR) know how to deal with internal complaints, if your 
managers don’t understand what to do and say, or don’t even recognize that the complaint can have a legal effect on the 
company, your company’s policy and response will be defacto inadequate. It is incumbent on you to make sure that managers 
know how to handle these situations—especially since these complaints often come up in the worst context for good 
extemporaneous decision making. Making sure that managers are thoroughly prepared will help ensure the complaints are 
handled in a prudent, appropriate way to legally protect the company. 
 
Make Sure Your Severance Agreements Are Valid 

 
While employers and employees can bargain for almost anything as part of severance agreements—the amount of 

severance (if any), continuation of benefits, etc. (presuming no policy governs the benefits)—there are some statutory 
limitations on these agreements. 
 
     First, ensure that the terms of the Older Workers Benefits Protection Act are complied with. This means, for example, 
providing an “older” worker—i.e., one who’s over 40 years old, though 40 hardly seems “old” anymore!—at least 21 days to 
consider or review the agreement and 7 days post-signing to revoke it. If the separation is part of a reduction in force, the 
“older” employee must be given at least 45 days to consider the agreement before signing it. In addition, there are various 
other drafting and notification requirements, such as drafting the agreement in “plain English,” advising the employee that he 
or she can have counsel review the agreement, and making sure the employee understands that by signing, potential claims 
under the ADEA (Age Discrimination in Employment Act) are being waived. 
 

Second, remember that employees may not waive potential claims under the Fair Labor Standards Act (FLSA). It 
doesn’t matter what consideration you offer or how voluntary and informed such waiver is—the law does not allow people to 
contract away their rights to make claims for unpaid wages or overtime. 
 
Don’t Access Your Employees’ Personal Email or Social Media Accounts; Any 
Monitoring Should Be Pursuant to a Consent Policy 

 
Companies have considerable latitude to monitor their employees’ electronic communications or company equipment. 

However, “considerable latitude” is not “unbridled discretion”—there are still limits companies must respect. 
 

• Do not access personal email or social media accounts. It’s important to not confuse work or business email (i.e., 
email accounts which the company has provided for its staff—which a business may access), and personal email 
accounts or social media (e.g., FaceBook, MySpace) which belong to an employee. The right to access and monitor 
communications made through employer-provided email or other platforms does not necessarily translate to a right to 
access the employee’s personal accounts and email—even if the employee accessed those sites on company 
equipment. Doing this could lead to liability for violation of privacy. 



 
 
 

• All monitoring must be pursuant to a consent policy. To defeat any expectation employees may have regarding their 
use of company computers, companies should promulgate a computer and monitoring policy (e.g., stating that the 
company can monitor all email or web-browsing on company systems). This policy should be both explicitly agreed 
to, in writing by staff, and made a term or condition of employment, so that, by working there, the employee is 
deemed to have given consent to monitor and acknowledges he or she can’t have an expectation of privacy. By having 
a strong consent policy and obtaining proof that employees saw and agreed to the policy, you can avoid challenges 
over company monitoring its computer systems. 

 
When Conducting Video Surveillance, Don’t Record Any Audio 

 
Workplace video surveillance, with proper notice and of permissible locations, is allowed. However, recording audio in 

the workplace is not. If you make audio recordings, you can run afoul of various laws, including wiretapping statutes. 
 

While workplace video surveillance is permissible, it’s important to do it properly. It is also optimal to provide no 
surveillance in private areas—locker rooms, etc. 
 
The Importance of Active Counsel 

 
There are areas of law in which it’s impossible to eliminate liability. In employment law, however, it is possible to 

eliminate many, if not most, sources of concern. Employer liability typically arises from violations of employment laws or 
improper practices, often by managers not trained to operate otherwise. They violate employee privacy, fail to provide 
reasonable accommodations, or don’t report a harassment complaint. By paying attention to the potential pitfalls in advance, 
the prudent general counsel keeps the employer from being unprepared should a lawsuit, theft or other unforeseen event 
occur. 
 
 
DISCLAIMER: The foregoing is a summary of the laws discussed above for the purpose of providing a general overview of 
these laws. These materials are not meant, nor should they be construed, to provide information that is specific to any law(s). 
The above is not legal advice and you should consult with counsel concerning the applicability of any law to your particular 
situation. 
 
 
Endnote 
1. _F.3d_, No. 09-4890- CV, 2010 WL 3119915, (2d Cir. Aug. 10, 

2010). 
 
 

Joel J. Greenwald, Esq., is the managing partner of Greenwald Doherty, LLP, an employment and labor law 
firm, representing exclusively management, and can be reached at (212) 644-1310 or jg@greenwaldllp.com. 
 

 
 

 
 

 


